
A retirement revolution 
Life after the default retirement age 

A research report from the international legal practice Norton Rose LLP

FINANCIAL INSTITUTIONS
ENERGY
INFRASTRUCTURE, MINING AND COMMODITIES
TRANSPORT
TECHNOLOGY AND INNOVATION
PHARMACEUTICALS AND LIFE SCIENCES





A NORTON ROSE LLP SURVEY
OCTOBER 2011

A retirement revolution 



Norton Rose Group

Norton Rose Group is a leading international legal practice. We offer a 
full business law service to many of the world’s pre-eminent financial 
institutions and corporations from offices in Europe, Asia Pacific, Canada, 
Africa and the Middle East.

Knowing how our clients’ businesses work and understanding what 
drives their industries is fundamental to us. Our lawyers share industry 
knowledge and sector expertise across borders, enabling us to support 
our clients anywhere in the world. We are strong in financial institutions; 
energy; infrastructure, mining and commodities; transport; technology and 
innovation; and pharmaceuticals and life sciences.

We have more than 2600 lawyers operating from offices in Abu Dhabi, 
Amsterdam, Athens, Bahrain, Bangkok, Beijing, Brisbane, Brussels, Calgary, 
Canberra, Cape Town, Dubai, Durban, Frankfurt, Hamburg, Hong Kong, 
Johannesburg, London, Melbourne, Milan, Montréal, Moscow, Munich, 
Ottawa, Paris, Perth, Piraeus, Prague, Québec, Rome, Shanghai, Singapore, 
Sydney, Tokyo, Toronto and Warsaw; and from associate offices in Dar es 
Salaam, Ho Chi Minh City and Jakarta.

Norton Rose Group comprises Norton Rose LLP, Norton Rose Australia, 
Norton Rose OR LLP, Norton Rose South Africa (incorporated as Deneys Reitz 
Inc.), and their respective affiliates.

nortonrose.com

The purpose of this publication is to provide information as to developments in the law. It does not contain a full analysis 
of the law nor does it constitute an opinion of Norton Rose LLP on the points of law discussed.

No individual who is a member, partner, shareholder, director, employee or consultant of, in or to any constituent part of 
Norton Rose Group (whether or not such individual is described as a “partner”) accepts or assumes responsibility, or has 
any liability, to any person in respect of this publication. Any reference to a partner or director is to a member, employee or 
consultant with equivalent standing and qualifications of, as the case may be, Norton Rose LLP or Norton Rose Australia or 
Norton Rose OR LLP or Norton Rose South Africa (incorporated as Deneys Reitz Inc) or of one of their respective affiliates.

© Norton Rose LLP  NR11227  09/11 (UK)

Extracts may be copied provided their source is acknowledged.

Law Firm of the Year – 
The Lawyer Awards 2011



Contents
05	 Introduction

06	 Methodology

07	 Executive summary

08	 Working arrangements for those working beyond  
the old default retirement age

10	 Workplace discussions

12	 Training for staff

14	 View on legislation

16	 Conclusion

16	 Contact



A retirement revolution



Norton Rose LLP October 2011  05

Introduction
The default retirement age (or DRA) is something UK workers have lived with since 2006, 
when the Employment Equality (Age) Regulations 2006 made it possible for an employer to 
lawfully dismiss an employee by reason of retirement where the employee had attained the 
DRA of 65. 

A legal challenge by Age UK followed, arguing that the DRA breached EU regulations. This 
failed, but in 2010 the coalition government announced it planned to scrap the DRA. The 
legislative process duly worked its course and complete abolition of the DRA took effect on 
1 October 2011. Although some employers may continue to have a compulsory retirement 
age, they must be able to prove that it is justified if challenged at an employment tribunal. 

Age UK estimates that around 100,000 people a year were forcibly retired before the removal 
of the DRA. It seems likely therefore that, in the post DRA world, UK employers will have to 
accommodate a similar number choosing to stay in work. This, clearly, marks a major shift in 
the working environment in this country.

Employers have now had time to consider the effect of the new legislation, and begin to 
adapt to a working world without enforced retirement. We felt it would be an opportune time 
to find out what shape that new working world is taking. How are employers reacting to the 
changes, and what does it mean for their employees? We undertook a survey asking those 
questions – the findings have confirmed some of our assumptions, and provided one or two 
significant surprises. This report outlines them all.

Thank you to all of you who took time to complete our survey. 

Paul Griffin
Head of Employment and Labour, London
Norton Rose LLP
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Methodology
Our survey was sent to senior HR professionals in the UK in June 2011, with responses  
being gathered until the end of July. The 125 respondents worked in industries including 
financial services, energy and utilities, transport, construction and infrastructure, science  
and technology, transport, professional services, manufacturing and the public sector.  
The survey was conducted online.

The respondents ranged in seniority from HR Manager to CEO/Managing Director level and 
were drawn from employers of various sizes. 49% came from companies employing over  
500 people and 37% from companies employing over 1,000 people.

Please note that some questions had multiple choice options. This means that some 
combined percentages expressed in this survey add up to more than 100%.

The views expressed in this document by named individuals are personal and not necessarily 
those of their employer.

Manufacturing

Public sector

Professional services

Hospitality and leisure

Retail

Real estate, construction and infrastructure

Science and technology

Banking and financial services

Energy and utilities

Transport

Other

18%

18%

12%
6%6%

5%

3%
3%

3%

3%

25%

0 to 249 employees

250 to 999 employees

1,000 or more employees

41%

37%

22%
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Methodology/Executive summary

Executive summary
The response to the survey was impressive – 125 separate employers gave their views, 
the majority of whom employed over 250 employees. 37% of the respondents had more 
1,000 employees. 

Their responses highlighted significant issues for employers as the default retirement 
age ends:

•	 A significant majority (70%) have altered the terms of employment to remove the default 
retirement age. Only 3% intend to retain a default retirement age. 

•	 86% of employers are letting employees over the age of 65 continue in the same role. 
Nearly half were also considering flexible working arrangements for over 65s.

•	 More than three quarters of those considering more flexible working arrangements for over 
65s are considering allowing employees to work reduced hours or part time.

•	 A significant minority (27%) of respondents confirmed that they had not changed the 
way that they discussed retirement with employees. Of those that have, nearly half said 
that they now wait for individual staff to bring up the issue of retirement rather than 
approaching the issue with employees. A quarter said that they now approach the issue 
through the appraisal system.

•	 76% of respondents have not given their line managers access to any additional training 
on how to deal with retirement conversations.

•	 Nearly half (46%) of respondents felt that the phasing out of the default retirement age 
would have a negative impact on their business. Employers believe that it will make it more 
difficult for them to manage older members of staff out of the business. 22% say they will 
now have less capacity to take on younger members of staff.

Although they have taken the initial steps required, many employers are still deciding how to 
respond to the legislation, in particular the effect on performance management policies and 
how to conduct retirement discussions. Of the respondents, 7% had a workforce of which 
15% or more are currently over the age of 60. 
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Working arrangements for those working beyond 
the old default retirement age
As a result of the Age Regulations, employers have to remove the default retirement age  
from their employment documentation. A significant majority (70%) of those who responded 
to the survey confirmed that they have already done this. Worryingly though, one in ten 
employers have not taken any practical steps at all to remove the default retirement age  
in their organisation. 

The vast majority (92%) of employers are considering letting older workers continue in the 
same role. 86% of employers are confident that this would not have a material impact on 
the business. The steps that employers have taken to accommodate these employees are 
also revealing. 

The Acas (Advisory, Conciliation and Arbitration Service) guidance encourages employers to 
consider flexible working for older workers if they are no longer able to carry out their current 
job, and 46% of employers reported that they are considering such arrangements. Of these, 
79% are considering reduced hours or part time roles, while 41% are considering job-sharing. 
Employers from government-funded and public-sector bodies are the most supportive of 
flexible working arrangements for older staff.

Many employers are still considering their options, one respondent adding “the business is 
still reviewing the options so it is possible other actions will be taken following this review”. 
Another respondent confirmed this by saying “it is too early to start making adjustments to 
work – the problem will come over time if capabilities deteriorate”. At the time of the survey, 
there were few employers for whom this would be an issue – 51% confirmed that less than  
5% of their workforce was currently over 60. As the number of employees over 60 increases, 
then employers may find more of a requirement to consider the impact of continued employment. 

Interestingly, 10% of employers said they have or are considering offering a financial package 
to incentivise retirement.

Although employers can retain a compulsory retirement age, an employer must be able 
to show that the decision to retire an employee is justified as a “proportionate means of 
achieving a legitimate aim”. There is little guidance as to what will be considered effective 
justification. Examples given in the Acas guidance suggest that a fixed retirement age will 
only be lawful in exceptional circumstances. As such justification will not be easy it is 
therefore not surprising that only 3% of employers indicate that they plan to retain a default 
retirement age. Another 2% indicate that they have negotiated with trade unions or workers 
representatives and agreed a default retirement age. The majority of these are government 
funded or public sector bodies who are likely to have strong trade union bodies. 



Norton Rose LLP October 2011  9

Section titleWorking arrangements for those working beyond the old default retirement age

What practical steps has your organisation taken to remove the default retirement age?

We’ve altered the terms of our employment contracts

We’ve taken legal advice on how best to remove the 
default retirement age

We haven’t taken any practical steps yet, but recognise 
that we will need to

Other

N/A, we didn’t have a default retirement age

We haven’t taken any practical steps because we plan 
to retain the default retirement age

We’ve negotiated with trade unions or workers’ 
representatives and agreed a default retirement age

70%

10%

32%

9%

7%

3% 2%

We let them continue in the same role

We’re looking into encouraging them into more 
flexible working arrangements

We are looking into gradually redeploying them in 
other areas of the business

We are taking legal advice on whether or not we can 
enforce retirement

We’re looking into offering a financial package to 
incentivise retirement

92%

23%

46%

11%
10%

What actions have you taken/considered taking in relation to employees who wish to work 
beyond 65?

“The survey results show that whilst the majority of employees questioned are prepared 
for the removal of the default retirement age, many are focussing on the older employees 
to consider flexible working. It remains to be seen whether such approaches will be 
welcomed or possibly create more litigation in this area.”
Paul Griffin, Head of Employment and Labour, London, Norton Rose LLP

“We were already considering how we could retain employees in certain sectors  
of the Bank, who had corporate knowledge/experience that is hard to replace.  
Such consideration include being more flexible to requests to “wind-down” prior  
to the retirement age that the employees preferred.”
Paul R Helsby, Senior Manager, Employee Relations, HSBC Bank plc
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Workplace discussions
With the default retirement age gone, employers dismissing an older worker will have to 
show that the dismissal is for another statutory reason, such as capability. To avoid a claim 
of unfair dismissal, a fair procedure will need to be followed. For many employers this will 
require a change in company culture and working practices.

Although the majority of respondents (73%) indicated that they have changed the way 
they discuss retirement with their staff, it is not clear that there has been a complete and 
widespread shift in working practices. 60% of employers indicated that prior to 6 April 
(when the phasing out of the DRA began), retirement was raised at specific meetings with 
individuals who were approaching the default retirement age. Whilst that figure has dropped, 
a significant number of employers (19%) continue to target older staff for conversations 
about retirement, either through individual meetings or the appraisal process.

Some employers are avoiding the issue altogether. Since 6 April, 42% of employers admitted 
that they do not raise the issue of retirement at all, but wait for individual staff to bring it up. 
This of course hinders workplace planning, as employees may never raise the issue.

Interestingly, despite suggestions by employers that the removal of the DRA would have 
an impact on performance management processes, only 26% of respondents to the survey 
indicated that the organisation has made more use of performance management since the 
phasing out of the default retirement age. 

Some employers whose performance management procedures are far from straightforward 
have previously preferred to rely on the DRA rather than addressing performance issues with 
older workers. Many employers do not like the idea of using the performance procedures in 
this way in the future. However, as the number of older workers in the UK increases following 
the scrapping of the DRA, employers may find themselves relying more on performance or 
capability procedures. 

Where employers have responded that their use of the performance management process 
has increased, 43% said that they would go through a formal process more regularly, with a 
further 30% indicating that the questions and procedures during the process are now going 
to be more detailed. 
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Section titleWorkplace discussions

How do you now approach the issue of retirement with your staff (for those not already under 
notice of retirement prior to 6 April 2011)?

Since the phasing out of the default retirement age, has your organisation made more use of 
performance management processes?

“Theoretically, there should be very little discussion with older employees about 
retirement and they should be treated like every other employee. However, our survey 
suggests that a significant minority of employers intend to drive the retirement agenda 
with their older staff. This may increase the chance of litigation.”
Paul Griffin, Head of Employment and Labour, London, Norton Rose LLP

We’ll wait for individual staff to bring up the issue of retirement

Through the appraisal process, with all staff

Through individual meetings with older staff

Through the performance/capability procedure

Through the appraisal process, but only with older staff

Other

42%

12%

25%

8%

7%
6%

No

Yes, with employees of all ages

Yes, mainly with older employees

70%

26%

5%
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Training for staff
A significant majority (76%) of respondents who replied to the survey indicated that they had 
given no additional training to line managers on how to deal with retirement conversations. 
This may be due to the fact that nearly half of the respondents are waiting for employees  
to raise the issue of retirement rather than it being part of an appraisal procedure. 

However, it is important for employers to carry out such conversations correctly to avoid any 
unfair dismissal claims and also to ensure that there can be no suggestion of discrimination. 
Being able to demonstrate effective training procedures for managers would assist an 
organisation in defending against such claims.

As well as not providing additional training to staff, employers have been slow in sending any 
communications to employees as a whole regarding the removal of the DRA. Only one third 
had sent any communication, although a further 24% indicated that they had not at the time 
of the survey but intended to. 43% of the respondents, however, did not intend to send any 
communication at all. Whilst there is no legal requirement in the legislation to do so, such 
communication can go a long way to ensuring managers and other staff are fully aware of the 
retirement situation and avoid any needless misunderstandings.

This lack of communication could be linked to the fact that relatively few employers have 
taken advice on how best to remove the default retirement age. Only 32% of all respondents 
reported that they had taken legal advice on the issue. 
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Section titleTraining for staff

Have you given your line managers access to any additional training on how to deal with 
retirement conversations since 6 April 2011 [when the phasing out of the Default Retirement 
Age began]?

Have you sent any communication to employees regarding the removal of the default retirement 
age from 6 April 2011 [when the phasing out of the Default Retirement Age began]?

“The lack of training provided by businesses is a concern. Training is an essential 
element of risk management in relation to any form of discrimination. The removal 
of the default retirement age gives rise to some difficult issues in dealing with older 
members of staff, issues which training can be crucial in overcoming.”
Paul Griffin, Head of Employment and Labour, London, Norton Rose LLP

No

Yes

76%

24%

No, and we don’t intend to

Yes

No, but we intend to

43%

24%

33%
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View on legislation
Prior to the introduction of the legislation, employers were concerned about the impact it  
may have on their business. It seems that this concern has not changed upon implementation.  
Few employers (only 9%) that felt that the phasing out of default retirement would have  
a positive impact on their business. Nearly half (46%) reported that it is likely to have a 
negative impact – with 6% stating that it would have a very negative impact on their business. 

A key negative impact identified by 36 respondents was that it would make it more difficult 
for them to manage older members of staff out of the business. One respondent added  
“It will add cost to the business when individuals capability declines”, and another claimed 
“It will make succession planning more difficult”. 

Nearly a quarter (22%) also said that the changes would mean they would have less capacity 
to take on younger members of staff. Whilst a logical consequence of the scraping of the DRA, 
the size of this number will be worrying to many. At a time when work opportunities for the 
younger generation are being squeezed, the fact that nearly one in four employers will find  
it harder still to find room for entry level staff as a direct result of the scrapping of the DRA  
is a concerning statistic.

Interestingly, only 11% recognised the potential upside of making it easier for their business 
to retain experienced members of staff. 
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Section titleView on legislation

What impact will the phasing out of the default retirement age have on your business?
 

What will be the biggest practical impact on your business of the phasing out of the default 
retirement age?

 

“It intriguing to note how many businesses regarded the removal of the default 
retirement age as a bad thing. One of the biggest issues is clearly the impact the move 
has on employers’ ability to take on younger members of staff. This is particularly 
interesting given the current debates regarding youth unemployment and the methods 
by which it might be reduced.”
Paul Griffin, Head of Employment and Labour, London, Norton Rose LLP

It will have a very positive impact

It will have a slight positive impact

It will have neither a positive nor a negative impact

It will have a slight negative impact

 It will have a very negative impact

7%

44%

2%

6%

40%

It will increase the resources we have to devote to 
HR functions

It will make it easier for us to retain experienced 
members of staff

It will make it more difficult for us to manage older 
members of staff out of the business

It will mean we have less capacity to take on younger 
members of staff

It is unlikely to have any real impact on our business

Other

11%

39%

2%

8%

22%

18%
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Conclusion
There is little doubt that the end of the default retirement age has already begun to change the 
working environment in the UK. The majority of employers have amended their employment 
contracts and set about finding ways to cater for the over 65s in their business. Very few 
employers seem to be considering continuing with a mandatory retirement age. 

It seems one of the biggest trends will be flexible working, with many employers, particularly 
those in the public sector, considering it for older employees. It is the Government’s intention  
to offer flexible working to all staff in the future and although some employers already offer this, 
it will be interesting to see how employers deal with an increase in requests.

For most employers the issue of how to hold retirement discussions or use performance 
appraisals with older staff remains an uncomfortable one. Too many employers continue  
to get this wrong. There remain far too few employers willing to train their line managers  
in how to deal with retirement conversations. This has the potential to become a major  
issue as people stay in their jobs for longer and the working population in the UK grow older. 

Perhaps most worryingly, the end of the default retirement age is presenting employers with 
major problems when it comes to the composition of their workforce. Most striking is the 
number of employers who believe they will have less capacity to bring in younger workers 
to their business as a direct result of the abolition of the DRA. Perhaps this is why some 
employers are considering offering a financial incentive for retirement.

It is clear that the removal of the DRA is triggering a change in culture and working practices 
for many employers. For employers, facing up to these changes in a flexible and informed 
way will ensure they continue to stay on the right side of the legislation while protecting their 
commercial interests.
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